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Order of Operations

Issue spotting in three steps

Correctly framing the question

Thinking critically about what is there and what is not 



Valid traffic stop 
or Proof of Driving

Lawful extension 
of scope of stop to 
DUI investigation

PC to arrest Miranda / CrRLJ 3.1 
/ Implied Consent 

Valid Breath Test / 
Refusal 

Lawful basis for 
blood draw

Appropriate 
documentation

Is the case viable, is the blood 
evidence going to be 

admissible? 



Driving 
behavior

Physical 
observations of 

person

Balance and 
coordination

Demeanor and 
mood

SFST 
performance or 

Refusal

Statements 
and admissions 

of driver 

BAC or Refusal 
evidence Blood Evidence

Opinion of 
Impairment

Is there prima facie 
evidence of all the 

foundational 
requirements for blood? 



Was correct 
crime charged

Was charging 
language correct

Is the Witness 
List complete

Is all discovery 
timely available 

& disclosed

Are there any 
procedural 

irregularities 

Witness 
scheduling 

considerations

Witness PID 
Emerging trends 
in DUI litigation 

and caselaw

Equities of a 
particular 
incident 

Are there barriers to getting a case 
to a jury? 

Is there a solution to any problems 
within a reasonable expenditure of 

taxpayer time and money? 



ChatGPT: How Strong is this Blood Case? 

Blood evidence can be reliable in a DUI (Driving Under the Influence) 
case, but its reliability depends on several factors, including how the 
blood sample was collected, stored, and analyzed….

while blood evidence is typically considered one of the more reliable 
forms of evidence in a DUI case, its reliability hinges on proper 
handling, accurate testing, and the absence of any procedural issues.



TSRP: How Strong is this Blood Case? 

JURIES LOVE BLOOD 
EVIDENCE, AND LOVE 

PUNISHING YOU IF YOU 
DON’T HAVE IT . 

JURIES TRUST BLOOD 
EVIDENCE, GENERALLY 
SPEAKING, MORE THAN 

BREATH. 

KNOWING WHAT IS IN THE 
BLOOD IS NOT THE SAME 

AS PROOF OF IMPAIRMENT 



SHORTCOMINGS OF BLOOD CASES

No per se level for anything but THC / Alcohol 

Drugs – Tox cannot testify to impairment based on 
quantification of drugs in blood alone

Therapeutic level myth – Still an affected by case. There 
is no magic value that is “exculpatory” 



SHORTCOMINGS 
OF BLOOD 
CASES

Reportable levels for various 
substances

Metabolism unknown (except 
ETOH) 

Testing is not comprehensive 
– spice & other synthetics not 
detected

Novel psychoactive 
substances 



SHORTCOMINGS OF BLOOD CASES



OTHER “CHALLENGES” TO BLOOD

• Meth contamination
• Refrigerator outages

Notices from Tox lab -
Toxicology Laboratory 
Division - Washington 

State Patrol

• Expired blood vials
• Vials not filled completely / low sample volume
• Testing delay / backlog

Attack on Tox Lab, the 
Analyst, or method

https://wsp.wa.gov/crime/toxlab-resources
https://wsp.wa.gov/crime/toxlab-resources
https://wsp.wa.gov/crime/toxlab-resources


Prosecutor: How Strong is this Blood Case? 

WHAT DOES YOU AFFECTED BY EVIDENCE LOOK 
LIKE?

 

CAN YOU CORROBORATE THAT EVIDENCE WITH 
THE TOXICOLOGY RESULT? 

ARE YOU PREPARED TO USE YOUR 
TOXICOLOGIST AS AN EXPERT IN DRUG OR POLY-

DRUG IMPAIRMENT? 











Are the general effects of these 
substances consistent with:
• Multiple infractions,
• Being slow to pull over
• Performance of SFST
• Admissions of driver









Are the general effects of 
these substances 
consistent with:
• Nodding out
• Smoking a “perc”
• Being slow to speak
• Looking tired

Combined effects? 
Synergistic or 
antagonistic? 



Affected 
by “drugs” 
–  CASE 
STUDY 2

Pictures / BWC / ICV can be very impactful to paint the 
picture of impairment

Pictures are not a substitute for good police work

Toxicology Evidence is a not a substitute for a 
thorough investigation

Different people will show different signs of 
impairment, and poly drug use can have a wide range 
of observed impairment











Are the general effects of these 
substances consistent with:
• “Slumper”
• Smoking heroin on foil
• Fast internal clock
• Sweating while “cold”
• Balance issues
• Constricted pupils
• Low, gravelly voice

Combined effects? 
Synergistic or antagonistic? 







Affected 
by “drugs” 
– The 
Matrix 

Matrix is for guidance only

Only a DRE can “call” a drug category; 
Other fact witnesses provide general 
opinion of impairment

Blood evidence can “prove” a drug 
category by identifying a specific drug and 
can corroborate opinion of impairment



Affected by “drugs” – Expert Testimony

Plan to understand what the witness needs to provide informed 
answers about drug categories and signs consistent with impairment

Seek expert guidance when tox results and affected by case appear at 
odds

Speak to the expert in advance to understand the limitations of what 
they can testify to regarding effects of drugs and signs of impairment
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